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LECTURE, 


The  early  English  colonists  of  North  America  carried 
with  them  to  their  new  homes,  so  much  of  the  English  law 
as  was  applicable  to  their  own  situation,  and  the  condition 
of  infant  colonies.  The  Proprietary  Governments  of  Mary¬ 
land,  New  Jersey,  and  Pennsylvania,  were  organized  under 
charters  from  the  Crown,  Avhich  contained  provisions  in 
relation  to  the  tenure  and  title  of  real  estate,  which  can 
only  be  understood  by  reference  to  the  policy  and  laws  of 
the  mother  country  at  those  periods. 

The  statute  of  “  quia  emptores  terrarum,”  passed  in  1290, 
made  it  lawful  for  any  freeman  to  sell  at  his  own  will  and 
pleasure,  his  lands  and  tenements,  or  part  of  them,  so  that 
the  feoffee  shall  hold  the  same  lands  or  tenements,  of  the 
chief  lord  of  the  same  fee,  by  such  services  and  customs  as 
his  feoffor  held  before.  This  act  was  made  at  the  instance 
of  the  great  men  of  the  realm,  in  order  to  prevent  the  loss 
by  them  of  escheats,  marriages,  and  wardships  of  lands  be¬ 
longing  to  their  fees,  but  in  destroying  subinfeudation,  it 
changed  land  into  a  marketable  commodity,  saleable  at 
the  will  of  the  owner,  and  without  the  necessity  of  ob¬ 
taining  the  consent  of  the  lord  whether  mesne  or  paramount. 
In  conveying  land  in  fee  simple  therefore,  in  England  for 
nearly  six  centuries,  no  reversion  or  right  of  reverter  Avas 
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left  in  the  grantor,  nor  was  fealty  or  escheat  due  or  owing 
to  him  from  the  grantee.  This  has  given  rise  to  the  settled 
legal  maxim,  that  conditions  in  restraint  of  alienation,  which 
were  good  before  the  statute,  because  the  grantor  was  the 
feudal  lord  and  had  the  reversion,  are  bad  since  the  statute, 
because  the  escheat  or  reversion  was  thereby  taken  away 
from  the  grantor. 

The  French  wars  of  Edward  the  Third  and  Henry  the 
Fifth,  the  deadly  pestilence  of  1349,  which  swept  away  a 
great  part  of  the  people,  and  the  civil  wars  of  the  Roses  broke 
down  the  power  of  the  great  nobles,  and  temporarily  raised 
that  of  the  Crown.  Fines  and  recoveries,  the  Statute  of 
Uses  and  the  Statute  of  Wills,  contributed  their  share  to  the 
emancipation  of  real  estate  from  its  feudal  burdens,  while  the 
discovery  of  America,  and  the  extension  of  foreign  commerce, 
raised  the  middle  classes  to  an  importance  which  culminated 
in  the  Great  Rebellion,  and  the  establishment  of  the  Com¬ 
monwealth  under  Oliver  Cromwell. 

An  ordinance  for  abolishing  the  Court  of  Wards  and 
Liveries  was  passed  by  the  Lords  and  Commons  on  the 
24th  February,  1645,  and  was  further  established  and  con¬ 
firmed  in  Barebones’  Parliament  in  1656.  The  Act  of  12 
Charles  2,  c.  24,  was  passed  by  the  Convention  Parliament 
in  the  year  1660,  shortly  after  the  Restoration.  The  title 
of  the  act  is  “  An  Act  to  take  away  the  Court  of  Wards 
and  Liveries,  and  tenures  in  capite,  and  by  Knight’s  service 
and  Purveyance,  and  settling  a  revenue  upon  his  Majesty 
in  lieu  thereof.” 

“Military  tenures,”  says  Mr.  Amos,  “were  a  grievance 
p.  -2io,  211.  which  could  only  have  been  upheld  by  immemorial  and  un¬ 
interrupted  usage.  The  Commonwealth  conferred  a  lasting 
benefit  on  the  country  by  having  broken  the  chain  of  this 
and  numerous  other  impolitic  usages,  the  revival  of  which 
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became  impracticable  after  the  nation  had  tasted  the  fruits 
of  their  suspension.  Restrictions  on  the  power  of  aliena¬ 
tion,  licensed  plunder  of  the  estates  of  minors,  tendered 
marriages  of  wards  for  the  pecuniary  profit  of  their  feudal 
lords,  with  a  variety  of  other  exactions,  such  as  liveries , 
primer  seisins ,  aids ,  reliefs,  ousterlemains,  needed  only  to 
be  intermitted  for  fifteen  years,  to  insure  their  extinction 
with  or  without  the  Legislature.” 

Sir  Thomas  Smith,  in  his  Commonwealth  of  England, 
says,  “  The  guardian  doth  but  seek  to  make  the  most  of  his 
ward,  as  of  an  ox  or  other  beast.” 

Sir  William  Blackstone,  in  his  Commentaries,  in  which 
he  is  followed  by  Mr.  Fox  and  Lord  John  Russell,  fixes  the 
theoretical  perfection  of  the  public  law  of  England  in  the 
year  1679,  after  the  passage  of  the  Habeas  Corpus  Act, 
and  the  act  for  licensing  the  press  had  expired,  and  after 
stating  the  abolition  of  the  doctrine  and  consequences  of 
military  tenures,  enumerates  among  other  valuable  acts 
“The  Statute  of  Frauds  and  Perjuries,”  “  The  Statute  for 
Distribution  of  Intestates’  Estates,  and  and  that  of  Amend¬ 
ments  and  Jeofails ,  which  cut  off  those  superfluous  niceties 
which  so  long  had  disgraced  our  courts.” 

On  the  28th  June,  1632,  King  Charles  the  First  granted 
to  Csecilius  Calvert,  Baron  of  Baltimore,  a  charter  for 
Maryland,  and  erected  the  country  and  islands  into  a  pro¬ 
vince  by  that  name.  The  charter  to  William  Penn,  which 
is  dated  4th  March,  1681,  was  modelled  by  him  after  the 
Maryland  charter,  altered  upon  suggestions  by  the  agent 
of  the  Duke  of  York,  and  after  a  hearing  of  the  agents  of 
Lord  Baltimore  was  amended  by  Lord  Chief  Justice  North, 
who  settled  the  boundaries  of  the  province,  and  it  was 
finally  examined  and  reported  upon  by  the  Attorney-Gene¬ 
ral  to  the  committee  of  the  Privy  Council,  for  the  affairs  of 
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trade  and  the  plantations,  and  by  them  presented  to  King 
Charles  the  Second  for  Ids  approbation,  leaving  to  him  the 
naming  of  the  province,  which  he  called  Pennsylvania 
(Penn’s  Woods). 

It  will  be  recollected  that  the  Statute  of  18  Edw.  1,  c.  1, 
had  been  the  undisputed  law  of  England  for  nearly  four 
centuries,  and  that  by  the  Act  of  12  Charles  2,  c.  24,  all 
tenures  thereafter  created  by  the  King,  of  any  estate  of  in¬ 
heritance  at  common  law,  should  be  in  free  and  common 
soccage  only,  and  not  by  knight’s  service  or  in  capite. 

It  was  in  this  state  of  the  law,  and  under  these  circum¬ 
stances,  that  the  charter  of  Charles  the  Second  was  penned, 
granting  leave  to  William  Penn  to  transport  an  ample  colony 
unto  the  country  therein  described,  in  the  parts  of  America 
not  yet  cultivated  and  planted.  By  the  third  section,  Wil¬ 
liam  Penn,  his  heirs  and  assigns,  are  made  the  true  and 
absolute  proprietaries  of  the  country,  described  in  the 
second  section,  saving  to  the  King,  his  heirs  and  successors, 
the  faith  and  allegiance  of  the  said  William  Penn,  his  heirs 
and  assigns,  and  of  all  other  proprietaries,  tenants,  and  in¬ 
habitants  that  are  or  shall  be  within  the  territories  and  pre¬ 
cincts  aforesaid,  and  saving  the  sovereignty  of  the  said 
countries,  to  be  holden  of  the  Kings  of  England,  as  of  the 
Castle  of  Windsor,  in  the  County  of  Berks,  in  free  and  com¬ 
mon  soccage,  by  fealty  only  for  all  services,  and  not  in 
capite  or  by  knight's  service ,  yielding  and  paying  therefor 
two  beaver-skins  at  the  said  Castle  of  Windsor,  on  the  first 
day  of  January  in  every  year,  and  also  one-fifth  part  of  all 
the  gold  and  silver  ore,  free  of  all  charges;  and  the  said 
country  was  erected  into  a  province  and  seignory  called 
Pennsylvania. 

By  the  seventeenth  section,  full  and  absolute  power  is 
given  to  William  Penn,  his  heirs  and  assigns,  to  alien  of 
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the  premises  so  many  and  such  parts  and  parcels  to  him  or 
them  that  shall  be  willing  to  purchase  the  same,  in  fee 
simple  or  fee  tail,  or  for  the  term  of  life,  lives,  or  years,  to 
be  held  of  him,  his  heirs  and  assigns,  as  of  the  said  seignory 
of  Windsor,  by  such  services,  customs,  and  rents  as  shall 
seem  fit  to  the  said  William  Penn,  and  not  immediately  of 
the  King,  his  heirs  or  successors. 

The  eighteenth  section  is  in  these  words :  “  And  to  the 
same  person  or  persons,  and  to  all  and  every  of  them,  we 
do  give  and  grant  by  these  presents,  for  us,  our  heirs  and 
successors,  license,  authority,  and  power,  that  such  person 
or  persons  may  take  the  premises,  or  any  parcel  thereof,  of 
the  aforesaid  William  Penn,  his  heirs  or  assigns,  and  the 
same  hold  to  themselves,  their  heirs  and  assigns,  in  what 
estate  of  inheritance  soever,  in  fee  simple  or  in  fee  tail,  or 
otherwise,  as  to  him  the  said  William  Penn,  his  heirs  and 
assigns,  shall  seem  expedient :  the  statute  made  in  the 
Parliament  of  Edward,  son  of  King  Henry,  late  King  of 
England,  our  predecessor  (commonly  called  the  Statute  quia 
emptores  terrarum,  lately  published  in  our  kingdom  of  Eng¬ 
land),  in  any  wise  notwithstanding.” 

This  non  obstante  clause,  which  is  condemned  as  illegal  1689- 

2  s.  1  w.  & 

by  the  Declaration  of  Rights,  is  clearly  limited  to  one  sub-  m.  c.  2. 
infeudation,  and  that  is,  the  holding  from  William  Penn, 
his  heirs  and  assigns,  and  does  not  extend  to  purchases  from 
his  grantees,  to  which  the  statute  undoubtedly  applied. 

This  construction  is  also  made  evident  by  the  next  or  nine¬ 
teenth  section,  which  authorizes  William  Penn,  or  his  heirs 
or  purchasers  from  him,  or  his  heirs  of  estates  of  inherit¬ 
ance,  with  his  and  their  license ,  to  erect  said  parcels  of 
land  into  manors,  and  to  hold  Courts  Baron  with  view  of 
frankpledge,  and  license  is  given  to  the  owners  of  such 
manors  to  grant  all  or  part  of  their  said  lands  to  be  held 
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of  such  manors  respectively,  so  as  no  farther  tenures  shall 
be  created,  but  that  upon  all  further  and  other  alienations 
thereafter  to  be  made,  the  said  lands  so  aliened  shall  be 
held  of  the  same  lord  and  his  heirs,  of  whom  the  alienor 
did  then  before  hold,  and  by  the  like  rents  and  services, 
which  were  before  due  and  accustomed. 

The  charter  therefore  contemplated,  that  all  should  hold 
mediately  or  immediately  of  the  proprietary,  and  that  in 
one  case  only  should  any  one  hold  immediately  of  any  one 
else,  and  that  was  in  the  single  case  of  the  lord  of  a  manor, 
and  there  subinfeudation  stopped  with  the  first  alienee. 

In  all  cases,  thereiore,  except  in  the  case  of  manors,  the 
escheat  propter  defectum  sanguinis  was  to  the  proprietary. 
In  manors  the  escheat  would  be  to  the  lord  of  the  manor, 

P.  35  Act 

i705,’s.i2.  who  would  then  be  the  immediate  landlord. 

Upon  Thomas  Holme’s  map  of  the  improved  parts  of  the 
Province  of  Pennsylvania  in  America,  containing  the  three 
counties  of  Chester,  Philadelphia,  and  Bucks,  so  far  as  yet 
surveyed  and  laid  out,  there  are  marked,  William  Lowther’s 
mannor  of  Billton,  Letitia  Penn’s  mannor  of  Mount  Joy, 
William  Penn  Junior’s  mannor  of  Williamstadt,  the  mannor 
of  Moreland,  besides  several  proprietary  mannors. 

I  have  a  copy  of  the  deed  of  the  21st  October,  1682,  from 
William  Penn  to  Nicholas  More,  reciting  the  charter  autho¬ 
rizing  him  to  sell  land  and  to  create  manors,  with  the 
powers  specified  in  the  nineteenth  section,  allowing  the 
alienees  of  the  owners  of  manors  to  hold  of  their  said  lords ; 
and  also  the  sale  of  ten  thousand  acres  to  the  said  Nicholas 
More,  and  then  erecting  the  same  into  a  manor,  by  the 
name  of  the  manor  of  Moreland  ;  and  empowering  the  said 
Nicholas  More  and  his  heirs  to  grant  to  any  person  or  per¬ 
sons,  such  part  or  parcels  of  the  said  ten  thousand  acres,  as 
to  him  or  them  shall  seem  meet,  to  be  holden  of  him,  the 
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said  Nicholas  More,  his  heirs  and  assigns,  in  free  and  com¬ 
mon  soccage,  hj  such  rents,  customs  and  services,  as  to 
him  and  his  heirs  shall  seem  meet. 

In  Hazard’s  Register  is  the  following  notice  of  the  manor  5  yoi. P.  139, 

.  1830,  Feb.  27 

of  Moreland  :  “  This  tract  was  divided,  on  the  erection  ot 
Montgomery  County,  into  two  sections  or  townships ;  that 
part  which  is  included  in  the  County  of  Philadelphia  con¬ 
tains  about  three  thousand  acres,  on  which  the  manor  house 
and  appurtenances  formerly  stood,  and  is  usually  designated 
‘the  manor  of  Moreland.’  The  village  of  Smithfield,  four¬ 
teen  miles  from  Philadelphia,  is  on  the  northeast  side  of 
Moreland.  About  three-quarters  of  a  mile  west  of  it,  Nicho¬ 
las  More  had  a  court-house,  where  he  administered  the  law 
to  his  vassals;  and  a  jail  for  the  use  of  such  culprits  as  he 
thought  had  need  of  it.  These  buildings  were  on  the  farm 
now  owned  by  Joshua  Comly,  and  we  are  told  some  vestiges 
are  yet  to  be  seen.” 

When,  therefore,  in  the  Act  of  1700,  2d  sess.  c.  31,  which 
was  repealed  in  Council,  but  re-enacted  substantially  in  the 
12th  section,  of  the  Act  of  1705,  for  the  better  settling  of 
intestates’  estates,  it  was  declared  that  in  case  such  intes¬ 
tate  shall  leave  no  known  kindred,  then  all  his  lands,  tene¬ 
ments  and  hereditaments  shall  descend  and  go  to  the  imme¬ 
diate  landlord  of  whom  such  lands  are  held,  his  heirs  and 
assigns,  and  if  held  immediately  of  the  Proprietary,  then 
to  the  Proprietary,  his  heirs  and  assigns, — we  have  an  ex¬ 
planation  which  does  not  appear  to  have  occurred  to  those 
who  have  mistaken  the  obvious  intention  of  these  acts. 

The  Act  of  1705  only  varies  the  language,  by  substituting 
the  words  “  escheat  or  go,”  for  “  descend  and  go.” 

These  words  are  satisfied  completely  by  the  manors 
erected  by  William  Penn,  the  existence  of  which  I  have 
already  shown.  It  may  therefore  be  assumed,  that  all  lands 
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Hall  &  Sel¬ 
lers,  p.  41. 


Woodfall, 
Landlord 
and  Tenant, 
p.  310. 


So  in  Lanca¬ 
shire  gener¬ 
ally. 


in  the  Province  were  held  immediately  of  the  Proprietary, 
with  the  exception  of  lands  in  manors,  which  were  holden 
of  the  mesne  lords,  under  the  special  provisions  of  the  char¬ 
ter  ;  and  this  proposition  is  sustained  by  the  uniform  legis¬ 
lation  of  the  Province,  and  the  unbroken  practice  and  usage 
of  the  Land  Office,  and  of  the  Proprietaries  themselves. 

Prior  to  the  Act  of  1700,  lands  escheating  for  want  of 
kindred,  went  usually,  one-half  to  the  Governor,  and  the 
other  half  to  the  public. 

The  quitrents  of  the  Proprietaries  were  rents  service, 
there  being  a  reversion  left  in  them ;  and  they  were  col¬ 
lected  by  the  Receiver-General,  under  the  provisions  of  an 
Act  of  1705,  for  the  more  easy  and  effectual  collecting  of 
the  Proprietary’s  quitrents.  All  other  rents  reserved  upon 
grants  in  fee  simple  (excepting  rents  reserved  by  the  Pro¬ 
prietaries  or  the  lords  of  manors),  were  rent  charges,  being 
accompanied  with  clauses  of  distress  and  re-entry,  and  their 
owners  having  no  future  interest  or  reversion  in  the  land. 
These  are  usually  called  groundrents,  and  have  existed  for 
more  than  a  century  and  a  half  in  Pennsylvania,  and  par¬ 
ticularly  in  the  City  and  County  of  Philadelphia. 

“  This  species  of  rent,”  says  Mr.  Woodfall,  “  is  extremely 
common  in  the  town  of  Manchester,  indeed  it  might  almost 
be  said,  that  nearly  the  whole  of  the  land  in  that  town  is 
held  subject  to  the  payment  of  one  or  more  such  charges, 
which  are  there  called  chiefrents,  as  they  were  originally 
introduced  there  somewhat  less  than  a  century  ago,  at  the 
time  the  town  first  began  to  make  those  rapid  advances 
towards  riches,  which  it  has  subsequently  attained,  for  the 
purpose  of  enabling  persons  to  build,  who  did  not  possess 
any  .capital  for  that  purpose ;  and  as  land  became  more 
valuable,  the  same  system  was  pursued,  it  follows  that  there 
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are  in  many  instances  now  three  or  four  chiefrents  charged 
upon  the  same  land,  and  even  more.” 

These  rents  are  mentioned  in  the  various  acts  for  emit¬ 
ting  paper  money,  and  establishing  a  Loan  Office,  from 
1722  to  1785,  under  the  names  of  rents,  groundrents  and 
rents-charges,  the  10th  section  of  the  Act  of  4th  April,  2  Dallas.  297. 
1785,  expressly  requiring  that  the  lands  mortgaged  to  the 
Trustees  of  the  Loan  Office  should  be  “  free  from  incum¬ 
brances,  rent-charges  becoming  due  thereon  and  discovered 
to  the  said  Trustees,  only  excepted.” 

The  Acts  of  the  9th  February,  1750,  and  of  the  15th 
September,  1756,  and  the  Act  of  the  9th  March,  1771,  for 
regulating  the  nightly  watch  in  the  City  of  Philadelphia, 
authorized  the  Wardens,  with  the  City  Assessors,  to  esti-  naii  &  sei- 

,  ,  .  ,  ini  i  lers,  41S.  4L9. 

mate  and  determine  what  sum  shall  be  necessary  to  be 
raised  and  levied  on  the  inhabitants  of  the  city,  for  paying 
the  debts  and  answering  the  purposes  of  the  acts.  Precepts 
were  then  directed  to  the  constables,  requiring  them  to  bring 
the  names  of  all  freemen  and  others  residing  within  the 
limits  of  their  wards,  together  with  an  account  of  ivhat 
houses,  lands,  tenements,  rent-charges ,  &c.,  they  respec¬ 
tively  hold  or  possess  in  such  ward. 

In  the  Act  for  the  attainder  of  divers  traitors,  passed  6th 
March,  1778,  amongst  the  forfeited  estates,  rents  are  enu-ism.449. 
merated;  and  in  the  17th  section,  in  speaking  of  the  claims 
to  real  estate  to  be  entered  by  third  persons,  before  the 
Justices  of  the  Supreme  Court,  rents-charge  are  expressly 
mentioned.  In  the  Acts  of  3d  April  and  1st  October,  1779,  McKean,  198. 

Id.  220. 

and  of  the  21st  June,  1781,  they  are  called  groundrents ;  id.  484. 
and  in  the  Act  of  22d  September,  1785,  to  confirm  to  the  2  smith,  352. 
Trustees  of  the  University  of  the  State  of  Pennsylvania, 
divers  confiscated  estates  therein  enumerated,  they  are  uni¬ 
formly  called  and  described  as  rent-charges.  These  confis- 
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catecl  estates  consisted  of  two  classes,  viz.,  those  expressly 
2  smith,  363.  reserved  by  the  Supreme  Executive  Council  for  the  use  of 
the  University,  and  those  purchased  by  the  Trustees  of  the 
University,  at  the  sales  of  confiscated  estates,  with  the  pri¬ 
vity  and  concurrence  of  the  Supreme  Executive  Council. 
The  Legislature,  in  this  act,  uses  this  language:  “  And  like¬ 
wise  the  following  rent- charges,  together  with  all  the  estate, 
interest  and  claim  of  the  Commonwealth  in  and  to  the  fol¬ 
lowing  lots  and  lands  in  the  City  of  Philadelphia,  from 
which  they  are  respectively  payable,  together  with  all  the 
id. 367.  arrears  of  such  rent- charges."  By  the  4th  section,  “the 

several  confiscated  estates,  lands,  tenements  and  heredita¬ 
ments,  and  rent-charges  hereinbefore  enumerated  and  de¬ 
scribed,”  “are  absolutely  vested  in  and  confirmed  unto  the 
Trustees  of  the  University  of  the  State  of  Pennsylvania, 
their  successors  and  assigns,  forever.”  In  the  case  of  the 
Trustees  of  the  University  of  Pennsylvania  against  the  Com- 
lYeates, 495.  monwealth,  decided  in  1795,  ten  years  afterwards,  these 
rent-charges  are  called  groundrents,  and  the  University 
recovered  from  the  State  the  value  of  such  as  they  were 
evicted  from,  by  titles  paramount.  The  Supreme  Court 
said:  “As  to  the  real  estates  and  groundrents,  reserved  by 
the  Supreme  Executive  Council,  and  afterwards  approved 
of  and  confirmed  by  the  General  Assembly,  they  fall  exactly 
within  the  same  reason,  and  being  evicted  by  titles  para¬ 
mount,  the  Trustees  are  entitled  to  compensation.” 

We  have  already  seen  that  in  cases  of  escheat  propter  de¬ 
fection  sanguinis ,  the  land  went  to  the  Proprietary  by  rea¬ 
son  of  his  reversion.  These  escheats  formed  a  valuable 
part  of  the  estate  of  the  Proprietaries,  as  we  find  by  the 
id.  43i.  memorandum  of  Thomas  Penn,  in  the  appendix  to  Frank¬ 
lin’s  Historical  Review  of  the  Constitution  and  Government 
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of  Pennsylvania,  indorsed  “  My  Estimate  of  the  Province, 

T.  Penn,”  and  which  probably  was  made  before  1740. 

In  this  paper,  he  says  :  “  1ST o  value  is  put  on  the  Proprie-  ideates, 434. 
tor’s  right  to  escheated  lands;”  and  in  the  remarks  of  Dr. 

Franklin  upon  this  item  in  1759,  he  says,  “For  the  escheats, 
we  likewise  add  nothing ;  for  though  it  is  thought  a  valua¬ 
ble  article,  we  have  no  information  on  which  we  can  form 
any  judgment  concerning  its  value ;  it  must,  however,  be 
continually  increasing.”  In  Huston  on  Land  Titles,  we 
find  two  escheat  warrants  (p.  293),  one  to  Peter  Crow,  of 
the  2d  March,  1741,  for  land  in  Sussex  County,  and  the 
other  to  John  Kidd,  for  land  in  Southampton  Township, 

Bucks  County,  under  date  of  14th  May,  1768  (p.  312).  I 
have  a  copy  of  this  warrant,  which  shows  that  a  tract  of 
two  hundred  acres  was  granted  to  Peter  Groom  in  fee,  by 
letters  patent  bearing  date  the  25tli  of  the  4th  month,  1690, 
under  the  yearly  quitrent  of  one  penny  sterling  per  acre, 
of  which  tract  fifty  acres,  by  divers  deeds  and  assurances  in 
the  law,  became  vested  in  one  Philip  Amos,  who  was  seised 
of  the  same  in  his  demesne  as  of  fee,  and  died  about  the 
year  1734  intestate,  without  issue,  relation,  or  known  kin¬ 
dred  whatsoever,  to  inherit  the  same,  by  reason  whereof,  the 
same  parcel  of  land  became  escheated  to  the  Proprietaries. 

The  warrant  then  orders  the  Surveyor-General  to  re-survey 
the  said  tract  of  fifty  acres,  according  to  its  ancient  metes 
and  bounds,  and  to  return  the  same  unto  the  Secretary’s 
office,  in  order  for  confirmation  by  patent  to  the  said  John 
Kidd. 

Such  lands  were  not  regarded  as  vacant  in  the  ordinary  sergeant, 
sense  of  the  term,  and  lands  vested  in  the  Commonwealth  j5a3nd  law' 
by  attainder,  forfeiture  or  escheat,  could  not  be  taken  up 
by  ordinary  warrant  and  survey. 

By  the  Revolution  and  by  the  Divesting  Act,  the  Com- 
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monwealth  was  substituted  for  the  Proprietaries,  and  upon 
the  institution  of  the  Board  of  Property  by  the  Act  of  the 
2  8m.  13.  5th  April,  1782,  they  were  authorized  to  hear  and  deter¬ 
mine  in  all  “  matters  of  difficulty  or  irregularity  touching 
escheats,  and  warrants  on  escheats.” 

The  Act  to  Declare  and  Regulate  Escheats,  passed  29th 
w.  425.  September,  1787,  has,  however,  closed  up  this  question  of 
subinfeudation  forever.  In  case  of  intestacy  without  heirs 
or  known  kindred,  the  escheat  is  to  the  Commonwealth,  in 
whom  alone  remains  the  reversion  or  the  possibility  of  re¬ 
verter.  What  private  citizen  then  can  create  a  rent-ser¬ 
vice  upon  a  grant  in  fee  simple  ?  All  that  he  can  do  is  to 
reserve  a  rent-charge,  with  the  usual  accompaniments  of 
distress  and  re-entry,  and  by  the  decisions  of  our  courts, 
he  has  all  the  remedies  which  are  necessary  to  enforce  the 
payment  of  the  arrears,  or  the  performance  of  the  covenants 
contained  in  the  groundrent  deed. 

Our  sroundrents  are  therefore  rent-charges,  and  have 
been  so  since  the  foundation  of  the  Province. 

The  decisions  of  the  courts  confirm  this  view.  In  June, 
Kunckie v.  1788,  in  an  action  of  covenant  on  a  groundrent  deed,  exe- 
Ssoi.1  cuted  on  7th  October,  1784,  the  counsel  for  plaintiff  and 
defendant,  Messrs.  Milligan  and  Rawle,  both  call  it  a  rent- 
o  Binn.  148,  charge.  In  1791,  the  Court  of  Common  Pleas  call  it  a 

note  a,  Potts 

v.  .Rhodes.  rCllt-Ciltll  gC. 

Haldane  v.  In  1792.  it  is  called  a  rent-charge  in  the  statement  of  the 

2 nail.  176;  case  by  Chief  Justice  McKean  and  the  two  reporteis.  In 
i Teatcs.121.  ^  p-tpg1Wj  tpe  Supreme  Court  said  :  “  They 

were  clearly  of  opinion  that  the  deed  created  a  rent-charge  ; 
the  powers  of  distress  and  re-entry  evidently  show  it,  after 
the  grantor  made  over  his  whole  estate  to  the  grantee  in 
fee  simple  (see  2  Bl.  Com.  42). 

Respublicav.  In  1796,  the  same  Court  said,  “  Much  valuable  property 
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is  held  in  the  City  of  Philadelphia,  under  a  yearly  rent-  Caernarvon 

Tp.  2  Yeates. 

charge,  and  this  is  the  case  in  general  in  most  of  the  county  see  w.  173. 
towns  in  the  State.” 

In  1800,  1805,  1807,  and  in  1809,  in  Phillips  v.  Bonsall,  Phillips®. 

.  Bonsall,  3 

2  Bmney,  138,  the  same  language  is  used.  In  the  state-  Yeates,  124. 
ment  of  the  case  by  the  very  learned  reporter,  it  is  called  differ  4 
a  rent-charge,  and  Chief  Justice  Tilghman,  in  stating  the  p®!^203' 
several  points,  says,  “1.  Has  the  rent-charge  of  forty  dol-  ^’5^’ 
lars  created  by  the  deed  from  Joseph  Morris  to  Clarkson 
and  Bonsall,  3d  August,  1774,  been  extinguished?”  In 
the  celebrated  case  of  Bantleon  v.  Smith,  it  is  styled  andsumney, 
treated  by  all  the  counsel  as  a  rent-charge.  Chief  Justice  ^  i51. 
Tilghman  said,  “  The  plaintiff  in  this  suit,  by  indenture  be¬ 
tween  him  and  the  defendant,  granted  to  the  defendant  a 
parcel  of  land  in  fee,  out  of  which  he  reserved  an  annual 
rent-charge  of  sixty  dollars.”  The  language  of  this  case 
was  repeated  in  1813,  and  the  same  principle  affirmed.  Gordon®. 

Correy,  5 

So  in  1820.  Bin.  552. 

In  1824,  in  Grider  v.  McClay,  Chief  Justice  Tilghman  McCormick®. 

*  ...  .  Connell,  6  S. 

says,“  No  feudal  tenures  having  ever  existed  in  Pennsylvania,  &  k.  151. 

her  Legislature  has  never  shown  an  anxiety  to  procure  land  03^' &R' 

« 

for  the  benefit  of  the  heir;”  and  in  1825,  he  says,  “  So  ifiimchman 
the  owner  of  a  rent-charge  in  fee  with  a  right  of  re-entry,  in  33. 

case  the  rent  be  in  arrear,  takes  a  bond  for  the  arrearages, 
his  right  of  re-entry  remains  unimpaired  and  in  the  same 
year,  the  same  learned  Judge  says,  “  But  the  statutes  were  westernuni- 
not  applicable  to  Pennsylvania,  where  the  relation  of  lord  ^g 
and  tenant  never  existed.”  So  in  1829,  Judge  Huston fR-33- 

0  Streaper  v. 

says,  “A  rent-charge,  or  any  other  legal  or  equitable Fish®r’  * 
estate  in  lands,  may  he  sold  on  execution,”  and  in  this  case 
it  was  what  is  commonly  called  a  groundrent.  So  in  1833,  Brown®. 
Chief  Justice  Gibson  calls  it  a  rent-charge.  Rawie, 146-7. 

In  McCall  v.  Neely  (Sept.  1834),  the  same  learned 3 watts, 71. 
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5  Rawle,  p 
112, 113. 


16 

Chief  Justice  sa}rs :  “  Though  our  property  is  allodial, 
yet  feudal  tenures,  by  which  this  peculiar  effect  of  a 
disseisin  is  produced,  may  be  said  to  exert  among  us,  in 
their  consequences,  and  the  qualities  which  they  originally 
imparted  to  estates,  as,  for  instance ,  in  precluding  every 
limitation  founded  on  an  abeyance  of  the  fee.”  And  in 
1835,  in  the  matter  of  the  estate  of  Sarah  Desilver  :  “  It  is 
true,”  says  the  same  Judge,  “all  our  property  is  allodial, 
and  that  escheats  with  us  take  effect,  not  upon  principles  of 
tenure,  but  by  force  of  our  statutes,  to  avoid  the  uncertainty 
and  confusion  inseparable  from  the  recognition  of  a  title 
founded  on  priority  of  occupancy,  and  in  terms  require  the 
deceased  to  have  been  seized  at  his  death.  So  far  the  argu¬ 
ment  made  for  the  defendant  in  error  seems  to  be  unassaila¬ 
ble.  The  defect  in  it  is,  that  it  fails  to  prove  the  deed  of 
bargain  and  sale  by  which  he  holds,  to  be  equivalent,  in  all 
respects,  to  a  feoffment.”  The  deed  was  contested  on  the 
ground  of  the  insanity  of  the  grantor,  and  the  Chief  Justice, 
in  conclusion,  says :  “  The  capacity  of  the  Commonwealth 
to  contest  its  validity  was  settled  in  Crawford  v.  The  Com¬ 
monwealth  (1  Watts,  484),  where  she  was  adjudged  to  be  the 
ultima  Imres;  and  succeeding  as  such  to  the  rights  and 
remedies  of  the  heir  and  next  of  kin,  she  may,  on  the  strict¬ 
est  principles  of  the  common  law,  be  let  in  to  show  the 
grantor’s  insanity.” 

My  observations  on  the  decisions  of  our  own  Court  must 
here  close,  because,  although  I  agree  with  the  results  at 
which  our  predecessors  arrived,  I  am  entirely  convinced 
that  the  ground  assumed  by  them  is  not  supported  by  the 
legal  history  of  the  Province  or  of  the  Commonwealth.  If 
the  conclusions  which  they  announced  could  not  have  been 
reached  by  any  other  course  of  reasoning,  then  it  would 
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have  been  better  to  have  askecl  the  Legislature  to  alter  the 
law,  than  to  have  effected  it  by  mere  judicial  legislation. 

I  believe  I  have  shown  clearly,  that  subinfeudation  never 
existed  in  Pennsylvania,  except  to  the  limited  extent  which 
has  been  already  pointed  out.  It  would  have  been  strange 
indeed,  if,  in  a  new  colony,  where  lands  were  not  only  made 
chattels  for  the  payment  of  debts,  but  were  almost  the  only 
article  of  wealth,  its  inhabitants  should,  on  landing  on  the 
virgin  soil* of  Pennsylvania,  have  been  forced  back  four 
centuries,  to  the  time  of  Edward  the  First,  in  order  to  afford 
to  the  world  an  unchanged  specimen  of  the  original  feudal 
system  of  England.  But  we  are  not  only  called  upon  to 
believe  this,  but  after  the  lapse  of  nearly  six  centuries,  that 
this  is  our  present  normal  condition. 

Our  ancestors,  the  Friends,  who  originally  peopled  this 
Province  under  the  guidance  of  their  great  leader,  William 
Penn,  would  have  been  exceedingly  astonished,  if  they  had 
been  told,  that  upon  every  purchase  of  a  fee-simple,  they 
owed  fealty  to  the  seller  to  whom  they  had  paid  the  full 
price  for  his  land. 

I  am  aware  that  the  statute  of  quia  emptores  is  not  con¬ 
tained  in  the  report  of  the  Judges,  and  that  Judge  Bracken- 
ridge,  in  Dorsey  v.  Jackman  (1  S.  &  R.  59),  in  1814,  said 
it  had  never  been  in  force  in  this  country.  But  I  think  it 
has  been  clearly  shown,  that  at  least  its  principles,  like 
those  of  the  statute  of  Elizabeth  relating  to  charitable  uses, 
have  been  adopted  by  the  people  and  by  the  courts  of  Penn¬ 
sylvania. 

In  Maryland,  where  the  Charter  was  less  guarded  in  this 
respect  than  ours,  this  doctrine  undoubtedly  prevails.  And 
by  the  last  decision  of  the  Court  of  Appeals  of  New  York,  in  5  Smithi  68, 
Van  Rensselaer  v.  Hays,  in  March  of  the  present  year,  it  is8I(i  :3,i- 
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distinctly  announced,  that  the  principle  of  the  statute  of 
quia  emptores  (18  Edw.  1,  A.  D.  1290)  was  brought  by  their 
ancestors  to  the  Colony  of  New  York,  and  became  a  part  of 
its  law,  and  of  the  law  of  the  State,  independent  of  the 
Statute  of  Tenures,  enacted  in  1787  (1  Rev.=  L.  70). 


NOTE  A. 

The  following  extracts  from  an  able  article  in  the  North 
British  Review  for  November,  1862,  on  the  assimilation  of 
the  law  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  shows  the  extension  of  the  groundrent  system  in 
the  great  and  populous  county  of  Lancaster,  in  the  shape 
of  perpetual  rent-charges.  (P.  189  Am.  ed.) 

“  In  another  point  of  no  less  importance,  but  in  which 
the  law  has  fortunately  been  less  imperative,  we  may  trace 
the  opposite  genius  of  Middlesex  and  Lancashire.  Every 
one  knows  that,  in  feudal  times,  all  the  land  in  the  kingdom 
was  held  to  belong  primarily  to  the  sovereign;  that  it  was 
granted  out  by  him  in  great  fiefs  to  his  lords,  and  by  them 
bestowed  in  smaller  fiefs  on  their  immediate  retainers,  until 
in  successive  gradation  it  reached  the  hands  of  the  final 
sub-vassal,  tenant,  or  actual  holder  and  tiller  of  the  soil. 
The  process  of  creating  such  sub-vassals  might,  with  few 
limitations,  be  carried  on  to  any  extent.  And  such  still 
continues  to  be  the  law  in  Scotland,  where,  on  every  sale  of 
land,  the  common  form  is,  that  the  purchaser  becomes  at 
first  the  mere  vassal  of  the  vendor,  though  with  power,  at 
pleasure,  to  eliminate  the  vendor  from  the  feudal  chain,  and 
so  hold  his  land  of  the  vendor’s  original  lord.  Nevertheless, 
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the  facility  by  which  such  a  relation  may  be  constituted 
leads  to  its  adoption,  in  many  cases,  in  lieu  of  an  absolute 
sale ;  and  so  in  towns,  large  estates  are  thus  parcelled  out 
for  building  purposes  by  the  arrangement  of  feus,  under 
which  each  owner,  though  his  property  is  indefeasible,  is 
technically  only  the  vassal  of  the  original  owner,  and  pays 
an  annual  feu  duty  in  acknowledgment  of  the  right.  But 
in  England  this  process  of  subinfeudation,  as  it  is  called, 
was  put  a  stop  to  by  a  Statute  of  Edward  I,  which  enacted 
that,  on  every  alienation  of  land,  the  new  tenant  or  holder 
should  come  in  the  place  of  the  alienor  as  vassal  to  his 
original  oveu  lord.  From  the  consequent  impossibility  of 
making  a  qualified  permanent  alienation  of  land,  there  has 
arisen  in  the  greater  part  of  England  the  custom  of  grant¬ 
ing  it  for  building  purposes  on  mere  long  leases,  generally 
of  eighty  to  one  hundred  years’  endurance ;  after  which  the 
possession,  with  the  property  in  any  buildings  meanwhile 
erected,  returns  to  the  landlord.  Thus  we  may  trace  the 
thinness  of  modern  walls,  and  the  slightness  of  flooring- 
timbers,  by  no  remote  deduction,  to  the  legislation  of  the 
early  Plantagenets.  But  so  contrary  to  the  genius  of  the 
people  of  Lancashire  is  the  idea  of  investing  capital  on 
another  man’s  property,  that  the  system  of  building  leases 
is  in  that  county  almost  unknown  •,  and  each  plot  of  ground 
in  a  town  must  be  sold  absolutely,  the  owner  only  endeavor¬ 
ing,  under  much  legal  difficulty,  to  reserve  to  himself  an 
annual  income  resembling  the  Scottish  feu  duty,  by  stipu¬ 
lating  for  Avhat  is  called  a  perpetual  rent-charge.  Now,  it 
is  quite  clear,  that  here,  had  legislation  only  gone  so  far  as 
to  prohibit  such  rent-charges  (scarcely  known  in  the  rest 
of  the  kingdom),  at  the  same  time  that  it  prohibited  subin¬ 
feudation,  the  prosperity  of  Lancashire  would  have  been 
less  than  it  is,  because  the  great  proprietors  near  the  grow¬ 
ing  towns  would  often  have  been  unwilling  to  sell  their 
land  in  perpetuity,  without  reserving  an  income  out  of  it 
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for  their  descendants,  while  the  people  would  have  refused 
to  build  houses  or  manufactories  on  grounds  of  which  they 
held  only  temporary  possession  under  a  lease.  And  thus, 
had  the  legal  customs  of  all  England  been  assimilated  by 
positive  law,  the  whole  nation  would  have  suffered  by  the 
cramping  influence  of  institutions  which  were  not  consonant 
with  the  character  of  a  portion  of  the  people.” 
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